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QUESTIONS PRESENTED 

In the opinion of appellee, the questions presented are: 

1. Whether a hearing is required on a petition for a writ 
of habeas corpus which merely alleges in effect that the 
petitioner was erroneously and incompetently advised by 
assigned counsel to plead guilty to an indictment, and 

2. Whether a prisoner is entitled to relief by habeas 
corpus when he has not exhausted his remedy by appeal 
from the denial of his motion to vacate sentence under 28 
IT. S. C. Supp. II 2255. 
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I. The allegations of appellant’s petition for a writ of habeas corpus 
are not sufficient to require a hearing. 
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II. Assuming arguendo that appellant’s petition for a writ of habeas 
corpus is otherwise sufficient, it was properly denied since it does 
not appear that appellant’s remedy by motion under 28 U. S. C. 
Supp. II 2255 is inadequate or ineffective to test the legality of his 
detention. 

Conclusion. 
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United States Court of Appeals 
for the District of Columbia Circuit 

No. 10,880 

MAEION J. SMITH, Appellant, 
v. 

CURTIS REID, Superintendent, District of Columbia Jail, 

Appellee. 

Appeal from the United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

In each of two indictments filed in the District Court in 
Criminal Cases 1697-49 and 1698-49 Marion J. Smith was 
charged with housebreaking and larceny. Upon arraign¬ 
ment, he pleaded not guilty and the cases were set for trial. 
(J. A. 7-8.) On the date set for trial, counsel having be^n 
appointed to represent him, the defendant was allowed to 
withdraw his plea of not guilty and to plead guilty to the 
offenses charged in Criminal Case 1697-49. At that time 
the Government indicated that the indictment in Criminal 
Case 1698-49 would be dismissed. The proceedings were 
as follows (J. A. 8-10): 

Mr. Lane: I understand as to Defendant Smith he 
wishes to dispose of 1697-49 by a plea and 1698-49 wall 
be dropped at the time of sentence by government mo¬ 
tion. 

The Court: Very well. Let us take defendant’s 
plea. You represent the Defendant Smith? 
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Mr. Gingell: I do. 

The Court: You have apprised him of his rights? 

Mr. Gingell: Yes, I have. 

The Court: Does he admit the commission of the of¬ 
fense? 

Mr. Gingell: Yes, your honor. 

The Court: Take the plea. 

The Deputy Clerk: Marion J. Smith, in Criminal 
No. 1697-49, in which you are charged with housebreak¬ 
ing and larceny, do you wish to withdraw your plea of 
not guilty heretofore entered and enter a plea of guilty 
to Count 1, which is housebreaking? 

Defendant Smith: Is that the address on N Street? 
I would like to know which one that is I am pleading 
guilty to. 

The Court: Read the indictment. 

The Deputy Clerk: In the first count you are charged 

with on or about October 27, 1949 entering the dwelling 

of Marv K. Killeen. 

* 

Defendant Smith: Yes, sir; guilty. 

Mr. Lane: By the wav, that is on the indictment, not 
just the first count. 

The Court: A plea to the whole indictment? 

Mr. Lane: Yes, your honor. 

The Court: Take the plea to the whole indictment. 

The Deputy Clerk: Do you wish to withdraw your 
plea of not guilty and enter a plea of guilty of house¬ 
breaking and larceny? 

Defendant Smith: Yes. 

The Court: The case will be referred to the proba¬ 
tion officer for a pre-sentence investigation. 

On January 13, 1950, judgment of conviction was entered 
sentencing the defendant to imprisonment for a term of 20 
months to 5 years (J. A. 17) and the indictment in Crim¬ 
inal Case 1648-49 was dismissed (J. A. 11). 

On July 6, 1950, the defendant filed a motion to vacate 
sentence and withdraw plea of guilty. In that motion (J. 
A. 12-14) he alleged that after his arrest the police by force 
obtained inculpatory statements and admissions from him 
which were not true; that he informed counsel appointed to 
represent him that he could prove his innocence if counsel 
would investigate the evidence in the case and procure the 
attendance of certain witnesses; that his counsel errone- 





3 


ously and incompetently advised him that the statements 
obtained by the police could be used against him, that, re¬ 
gardless of his guilt or innocence, these statements and his 
record would convict him, and that the most expedient 
course would be to plead guilty and get as light a sentence 
as possible; that his counsel promised to endeavor to ar¬ 
range a sentence of not more than 2 years if the defendant 
'would plead guilty and advised him that if he pleaded not 
guilty he would surely be convicted and receive a more 
severe sentence; and that he thus was coerced and intijni- 
dated into pleading guilty. On July 25, 1950, the defen¬ 
dant’s motion was denied without a hearing (J. A. 

On August 16,1950, the defendant filed a motion for rehej 
ing in which he asked for appointment of counsel (J 
17). On September 2, 1950, this motion was also 
nied without a hearing (J. A. 17). The defendant 
an application in the District Court for leave to proceed 
on appeal in forma pauperis which was denied as not 
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in good faith and without merit (J. A. 17). Apparently 
no similar application was filed in this Court 
On November 29, 1950, the defendant filed a petition for 
a writ of habeas corpus in the District Court (J. A. 1-5) 
containing allegations essentially the same as those in his 
previous motion to vacate. An order was entered deny ing 
the petition without a hearing (R. 9). From this order the 
defendant now appeals. 

STATUTES INVOLVED 


D. C. Code (1940 ed.) §22-1801 provides: 

Whoever shall, either in the night or in the dayti 
break and enter, or enter without breaking, any dwj 
ing, bank, store, warehouse, shop, stable, or ot 
building, or any apartment or room, whether at 
time 6ccupied or not, or any steamboat, canal b(j> 
vessel, or other watercraft, or railroad car, or 
yard where any lumber, coal, or other goods or chat 
are deposited and kept for the purpose of trade, w| 
intent to break and carry away any part thereof or 
fixture or other thing attached to or connected ‘ 
the same, or to commit any criminal offense, shall 
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imprisoned for not more than fifteen years. (Mar. 3, 
1901, 31 Stat. 1323, ch. 854, § 823.) 

D. C. Code (1940 ed.) § 22-2202 provides: 

Whoever shall feloniously take and carry away any 
property of value of less than $50, including things 
savoring of the realitv, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. And in all convictions for larceny, either grand 
or petit, the trial justice may, in his sound discretion, 
order restitution to be made of the value of the money 
or property shown to have been stolen by the defen¬ 
dant and made way with or otherwise disposed of and 
not recovered. (Mar. 3, 1901, 31 Stat. 1324, ch. 854, 
§ 827; June 30, 1902, 32 Stat. 535, ch. 1329; Aug. 12, 
1937, 50 Stat. 628, ch. 599.) 

28 U. S. C. Supp. II 2255 provides: 

A prisoner in custody under sentence of a court of 
the United States claiming the right to be released upon 
the ground that the sentence was imposed in violation 
of the Constitution or laws of the United States, or 
that the court was without jurisdiction to impose such 
sentence, or that the sentence was in excess of the max¬ 
imum authorized by law, or is otherwise subject to 
collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 

A motion for such relief mav be made at anv time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a prompt 
hearing thereon, determine the issues and make find¬ 
ings of fact and conclusions of law with respect thereto. 
If the court finds that the judgment was rendered with¬ 
out jurisdiction, or that the sentence imposed was not 
authorized by law or otherwise open to collateral at¬ 
tack, or that there has been such a denial or infringe¬ 
ment of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack, 
the court shall vacate and set the judgment aside and 
shall discharge the prisoner or resentence him or grant 
a new trial or correct the sentence as may appear ap¬ 
propriate. 
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A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not he required to enter¬ 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals frcjm 
the order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also 
appears that the remedy by motion is inadequate or 
ineffective to test the legality of his detention. 


SUMMARY OF ARGUMENT 


Appellant’s petition for a writ of habeas corpus states 
that he was ‘ ‘ improperly intimidated, coerced and induced 
to plead guilty”, and that “this wrongful inducement came 
about as follows * * * Immediately following this gen¬ 
eral statement are more particular allegations which show 
that the petitioner merely charges in effect that he pleaded 
guilty to an indictment because he was erronously and in¬ 
competently advised by assigned counsel. This Court h^s 
held that such allegations in a petition for a writ of habeas 
corpus do not require a hearing. The District Court, there¬ 
fore, properly denied appellant’s petition without a hearing. 


Prior to the filing of appellant’s petition for a writ of 
habeas corpus, his motion to vacate sentence under 28 
U. S. C. Supp. II 2255 and his application to proceed on 
appeal in forma pauperis were denied by the District Couijt. 
He did not exhaust his appeal remedy under 28 U. S. 0. 
Supp. II 2255 by applying in this Court for leave to pro¬ 
ceed on appeal in forma pauperis . 28 U. S. C. Supp. II 22$5 
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provides that an “application for a writ of habeas corpus 
in behalf of a prisoner * * • shall not be entertained if it 
appears that • * • the court which sentenced him # • has 

denied him relief, unless it also appears that the remedy 
by motion is inadequate or ineffective to test the legality of 
his detention.” This Court and the Court of Appeals for 
the Fourth Circuit have accordingly held that only where 
the remedy by motion “with appeal therefrom” is inade¬ 
quate to test the legality of the detention may there be 
resort to habeas corpus. Assuming arguendo that .appel¬ 
lant’s petition for a writ of habeas corpus is otherwise suf¬ 
ficient, therefore, it was nevertheless properly denied with¬ 
out a hearing. 


ARGUMENT 

I 

The allegations of appellant's petition for a writ of habeas 
corpus are not sufficient to require a hearing. 

In Diggs v. Welch, 80 U. S. App. D. C. 5, 148 F. 2d 667, 
cert. den. 325 U. S. 889, this Court has held that a hearing 
is not required on a petition for a writ of habeas corpus 
which merely alleges in effect that the petitioner was in¬ 
duced to plead guilty by reason of the incompetence and 
negligence of his court-appointed counsel. With respect to 
the petitioner Diggs this Court 1 at page 668 said: 

His petition for habeas corpus states that he was 
coerced and intimidated to enter a plea of guilty by the 
attorney appointed by the court to defend him. The 

1 In a separate concurring opinion at page 670 Chief Justice Groner stated: 
The petition shows on its face that the charge against assigned counsel 
of intimidation and coercion and of ignorance and neglect is based solely 
on the advice of counsel that petitioner had better plead guility to the 
lesser charge of grand larceny than go to trial on the indictment of rob¬ 
bery, because, otherwise, he would likely be found guilty on his previous 
record and be given a heavier penalty. 

This may have been an unwise recommendation, but, on the other hand, 
it may very well have been sound and practical advice and, lacking the 
charge of corrupt or improper motive, is not enough. In the nature of 
things, no hearing now will throw conclusive light on that question. I 
am therefore of opinion the District Judge was correct in dismissing 
the petition without hearing. 
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more particular allegations of the petition, however!, 
do not support the allegations of coercion and intimida¬ 
tion. In effect they amount only to a charge that th^ 
attorney appointed to represent petitioner gave hin(i 
such bad advice through negligence or ignorance iiji 
connection with entering his plea that he cannot bi 
said to have been represented by effective or competent 
counsel. 

There is no allegation that the court did not select 
defendant’s counsel with care and with due regard for 
appellant’s constitutional right. We must assume that 
the court appointed a reputable member of the bar in 
whom it had confidence. The issue presented on this 
record, therefore, is whether a prisoner may obtain a 
writ of habeas corpus on the sole ground that counsel 
properly appointed by the court to defend him acted 
incompetently and negligently during the proceedings. 

See also Thomson v. Huff , 80 U. S. App. D. C. 165, 149 F, 
2d 842; Dorsey v. Gill, 80 U. S. App. D. C. 9, 148 F. 2d 837, 
876, cert. den. 325 U. S. 890. 

In the case at bar, paragraph numbered (1) of the peti¬ 
tion states: “The petitioner was improperly intimidated, 
coerced and induced to plead guilty by officers of the Metro¬ 
politan Police Department and by Court-appointed counsel. 
This wrongful inducement came about as follows: * * * ”, 
The more particular allegations of the petition are then 
set forth in sub-paragraphs (a) through (e). The more 
particular allegations, however, do not support the general 
statement of coercion and intimidation. They, rather, 
charge the police with having obtained inculpatory state¬ 
ments and admissions from the petitioner which would not 
be admissible in evidence against him. They merely charge 
further that, “on the false assumption that the inculpatory 
statements could and would be used” against the petitioner 
if he went to trial, and on the basis of the petitioner’s rec¬ 
ord, the court-appointed counsel “erroneously, improperly 
and incompetently” advised the petitioner that he surely 
would be convicted if he went to trial and that the most 
expedient course to follow would be to plead guilty and get 
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as light a sentence as possible. 2 There is no allegation in 
the petition that the court did not properly select appel¬ 
lant’s counsel 3 or that in giving his advice appellant’s coun¬ 
sel acted with a corrupt or improper motive. 

The District Court, therefore, in accordance with this 
Court’s decision in the Diggs case, properly denied appel¬ 
lant’s petition for a writ of habeas corpus without a 
hearing. 


II 

Assuming arguendo ihai appellant's petition for a writ of 
habeas corpus is otherwise sufficient, it was properly de¬ 
nied since it does not appear that appellant's remedy by 
motion under 28 U.S.C. Supp. II 2255 is inadequate or in¬ 
effective to test the legality of his detention. 

28 U. S. C. Supp II 2255, providing for motions to vacate, 
set aside or correct sentences, and for appeals from the 
denial of such motions, was enacted, as stated in the Re¬ 
viser’s Notes, to provide “an expeditious remedy for cor- 

2 Of course, assuming, as we must for present purposes, that the police did in 
fact obtain statements from appellant which would not have been admissible 
in evidence against him, and that, accordingly, the advice of appellant’s coun¬ 
sel was based in part upon an erroneous premise, it does not follow that 
appellant would not have been convicted without such statements or that 
it was actually unwise for him to plead guilty to one of the two indictments 
rather than to stand trial on both. Moreover, it is well settled that “mere 
expectation of great leniency does not vitiate a plea.” Monroe v. Huff, 79 
U. S. App. D. C. 246, 145 F. 2d 249. 

Furthermore, in properly examining the court’s records as well as the peti¬ 
tion itself, EooTcard v. Huff, 78 U. S. App. D. C. 291, 145 F. 2d 708, 709, the 
trial judge could have no doubt that appellant actually was guilty of the 
housebreaking charge of which he was convicted (and which alone would sus¬ 
tain his sentence). Those records included the statement of appellant’s coun¬ 
sel in open court in appellant’s presence that appellant had admitted his guilt, 
which appellant did not deny but in effect confirmed by making sure that he 
was pleading guilty to only one of the two indictments filed against him. 
Those records also included the pre-sentence investigation which showed that 
appellant in effect admitted his participation in the housebreaking to the 
probation officer when appellant stated that he was apprehended when he went 
back to the building that had been broken into because he thought he had lost 
his wallet there. 

3 Of course, it is not significant that appellant was not represented by counsel 
in connection with his motion to vacate, motion for rehearing and petition for 
a writ of habeas corpus since no hearing or argument was had on these 
motions or petition. 
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recting erroneous sentences without resort to habeas 

corpus.” Smith v. United States, -U. S. App. D. C. 

-, 187 F. 2d 192. 28 U. S. C. Supp. II 2255 thus provides: 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him, relief, unless it also ap¬ 
pears that the remedy by motion is inadequate or inef¬ 
fective to test the legality of his detention. (Emphasis 
added) 

Accordingly, in Meyers v. Clemmer, 86 U. S. App. D. C. 323, 
181 F. 2d 802, cert. den. 339 U. S'. 983, this Court has held 
that a petitioner is not entitled to a writ of habeas corpus 
if he has not exhausted his remedy under 28 U. S. C. Supp. 
II 2255 by appealing from the denial of his motion to vacate 
or set aside sentence. At pp. 803-804 this Court quoted 
with approval from the opinion of Chief Judge Parker, 
speaking for the United States Court of Appeals for t^e 
Fourth Circuit in Meyers v. Welch, 179 F. 2d 707, 708 (C. A. 
4), as follows: 

“We think that the application was properly denied. 
In the first place, the prisoner has no right to relief by 
habeas corpus where there exists the right to relief un¬ 
der 28 U. S. C. A. § 2255; and the fact that the motion 
has been denied does not give the right to resort to 
habeas corpus, even if the movant is entitled to relief, 
since the remedy in such case is by appeal. Only where 
the remedy by motion with appeal therefrom is inade¬ 
quate or ineffective to test the legality of the detention 
may there be resort to habeas corpus.” (Emphasis 
added) 

In the case at bar, it must be assumed that, if appellant's 
motion under 28 U. S. C. Supp. II 2255 and his application 
to proceed on appeal in forma pauperis were erroneously 
denied by the District Court, this Court would have cor¬ 
rected any error had appellant applied in this Court for 



10 


leave to proceed on appeal in forma pauperis. 4. Appellant, 
therefore, did not exhaust his remedy under 28 U. S. C. 
Supp. II 2255. Accordingly, assuming arguendo that appel¬ 
lant’s petition for a writ of habeas corpus is otherwise suffi¬ 
cient, its denial without a hearing was proper since it does 
not appear that appellant’s statutory remedy is inadequate 
or ineffective to test the legality of his detention. 4 5 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 

Joseph F. Goetten, 

Assistant United States Attorneys. 


4 At first glance, the requirement that a prisoner proceeding in propria 
persona exhaust his remedy, including an appeal, might appear to be a strict 
one. However, in this connection, it is interesting to note that while 28 
U. S. C. Supp. II 2255 provides that an application for a writ of habeas 
corpus “shall not be entertained” where the remedy by motion under that 
section does not appear to be inadequate or ineffective, that statute merely 
provides that the sentencing court “shall not be required” to entertain a 
second or successive inotion for similar relief on behalf of the same prisoner. 
Thus, it appears that the trial court may in its discretion entertain a second 
motion if the interest of justice so requires. Accordingly, even if a prisoner’s 
first motion were erroneously denied and proceeding in propria persona he 
failed to perfect a timely appeal, he presumably could file a second motion 
and, if it were denied, appeal on the ground that such denial was an abuse 
of discretion. 

5 The scope of a motion under 28 TJ. S. C. Supp. II 2255 is, of course, the 
same as in habeas corpus. Smith V. United States, supra; Meyers V. United 
States, 86 IT. S. App. D. C. 323, 181 F. 2d 802. 
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JOINT APPENDIX 


1 Filed Nov 29 1950 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Habeas Corpus No. 3725. 

Marion J. Smith, D. C. Jail, Washington, D. C. 

v. 

Curtis Reid, Res. Supt., District of Columbia Jail, 

# 200 19th Street, S. E., Washington, D. C. 

Petition for Writ of Habeas Corpus 

Comes now Marion J. Smith and files this as his petition 
pursuant to the Fifth and Sixth Amendments to the Con¬ 
stitution of the United States and the provisions of the 
District of Columbia Code and U. S. C. A. for a writ of 
habeas corpus: 

Petitioner affirms that he is a citizen of the United States 
and a legal resident of the District of Columbia, and is now 
illegally detained and restrained of his liberty and confined 
in the District Jail, Washington, D. C., under an illegal 
commitment by the United States District Court for i;he 
District of Columbia pursuant to an illegal and void sen¬ 
tence of petitioner by said Court to imprisonment for a 
period of from twenty (20) months to five (5) years af:er 
plea of guilty obtained, as petitioner believes and, there¬ 
fore, avers, under the circumstances hereinafter stated in 
violation of the statutes and his legal rights as guaranteed 
by the Fifth and Sixth Amendments to the Constitution of 
the United States, and is entitled to his immediate release: 

(1) The petitioner was improperly intimidated, coerced 
and induced to plead guilty by officers of the Metropolitan 
Police Department and by Court-appointed counsel. Tins 
wrongful inducement came about as follows: 


2 


(a) Two detectives of the Metropolitan Police Depart¬ 
ment arrested the petitioner without a warrant and with¬ 
out probable cause at his residence on October 21, 1949, 
about 2:00 A.M. (The charge upon winch he was arrested 
w r as subsequently nolle prossed). Following this illegal 
arrest, the petitioner was held, illegally and incommuni¬ 
cado, by police for a period of thirty-two (32) hours with¬ 
out being taken before a committing magistrate, although 
during this time he was transported several times back and 
forth between No. 7 Police Precinct (Georgetown, D. C.) 
and Police Headquarters—wilich route made committing 
magistrate easily available: This w T as an unreasonable de¬ 
lay and effected solely because of the fact that petitioner 
had, at that time, made no damaging admissions: 

(b) During this thirty-two-hour period the defendant 
was subjected to continual and sustained questioning, 

abuse, threats, torment, and physical violence by 
2 police. By means of psychological and physical 
pressure, police officers extracted inculpatory state¬ 
ments and admissions from the defendant in connection 
wdth the case at bar. These statements and admissions 
were untrue, but w^ere given by the defendant to obtain 
surcease from the pressure which wrns being applied: 

(c) Thereafter, the defendant was arraigned and pleaded 
not guilty in Municipal Court. Following indictment, he 
pleaded not guilty in District Court. Counsel w r as appointed 
and, upon being informed by the defendant of the damag¬ 
ing and inculpatory statements he had made to police, and 
the circumstances under which he had made them, errone¬ 
ously, improperly and incompetently advised the defendant 
that those statements could be used against him and that it 
appeared useless, therefore, to stand trial: 

(d) The petitioner told counsel that he could prove his 
innocence in court if counsel w^ould investigate the evidence 
in the case and procure the attendance of certain defense 
witnesses. Counsel impatiently informed the defendant 
that, regardless of his guilt or innocence, the statements 
extracted from him by police, together with his record, 
would convict him. Counsel insisted that the most expe- 
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dient course to follow would be to plead guilty and get as 
light a sentence as possible. Counsel promised that, he 
would endeavor to arrange a sentence of not more than 
two years if the defendant would plead guilty, and intimi¬ 
dated the defendant by advising him that he was sure to 
be convicted if he pleaded not guilty and that he would then 
most assuredly receive a severer sentence. The defendant, 
being unlearned in the law and unaware, at that time, of the 
fact that the untrue and improperly extracted admissions 
he had made to police could not be used against him, and 
relying upon the good faith, competence and integrity of 
counsel, reluctantly agreed to plead guilty, under intima¬ 
tions of dire consequences if he did not and exaggerated 
promises of leniency if he did; that, in fact, counsel stated 
he had already broached the matter with the prosecuting 
attorney scheduled to handle the case, and that in his 
(prosecuting attorney’s) opinion the judge would be lenient 
if a plea of guilty were entered, though he would not pre¬ 
sume to advise the judge in the premises: 

(e) Following imposition of sentence of from Twenty 
(20) Months to Five (5) Years on January 13, 1950, the 
defendant consulted competent counsel and made inquiry 
which has resulted in the knowledge that the statements he 
had made to police would have been inadmissible in evi¬ 
dence; that Court-appointed counsel’s conduct in coercing 
him to plead guilty was illegal in that it was based on the 
false assumption that the inculpatory statements could and 
would be used against him if he went to trial; and 
3 that any court action based on the illegal conduct of 
police and Court-appointed counsel should be voided: 

(2) That on June 30, 1950, petitioner filed a Motion to 
Vacate Sentence and Allow Defendant to Withdraw his 
Plea of Guilty. The motion was made pursuant to Section 
2255, Title 28, United States Code. Petitioner was advised 
on July 28, 1950 that the motion was denied on July 25, 
1950. Motion for Rehearing on this motion was made on 
August 14, 1950 and denied September 1, 1950. Petitioner 
had not been given an opportunity to orally argue either 
motion, nor was he represented by counsel in either case: 
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(a) Although petitioner made no specific request for 
counsel, the burden was upon the Court to appoint counsel, 
without request, as petitioner is not an attorney and was 
ignorant of his fundamental rights. That petitioner was 
entitled to he represented by counsel at a hearing under 
Section 2255, Title 28, United States Code, is manifested 
by the Order of the Court of Appeals for the District of 
Columbia in Hurley v. United States, Appeal No. 10476, 
order dated January 12, 1950, in which the Court of Ap¬ 
peals directed the lower Court to entertain a request for 
appointment of counsel for the defendant. That same case, 
supra, was remanded to the District Court because the de¬ 
fendant had not been given an opportunity to present his 
side of the case; and so it is in the instant case: Petitioner 
has been denied the right to have his case presented to the 
Court, and has been denied the assistance of counsel: 

(3) A hearing under Section 2255, Title 28, United States 
Code, is a legislatively established procedure w’hich is the 
right of any convicted person to invoke. It constitutes a 
part of the “criminal prosecution” of the case: 

Contention : That sentencing Court has completely lost 
jurisdiction, and that the judgments of conviction and sen¬ 
tence are now null and void and of no legal effect, the Court 
having violated the right of counsel as guaranteed by the 
Fifth Amendment of the Constitution of the United States 
of America, for, as the Supreme Court and the Court of 
Appeals for the District of Columbia have held: 

“Compliance with constitutional mandates is a pre¬ 
requisite of a federal court to enter judgment, and juris¬ 
diction initially had may be lost by failure to observe such 
a mandate.” 

(Johnson v. Zerbst —and —Egan v. United States). 

Wherefore Petitioner Prats: 

(1) That a writ of habeas corpus issue forthwith di¬ 
rected to the respondent commanding him to produce the 
body of the petitioner before this Honorable Court at a 
time therein specified, then and there to inquire into the 
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detention and restraint of your petitioner, and tjtiat 
4 petitioner be ordered discharged from his detention 
and imprisonment, if the facts so warrant: 

(2) That petitioner be allowed to amend his petition ( on 
any terms said Court may impose, if it appear in the opin¬ 
ion of said Court that any amendment be necessary to in¬ 
sure issuance of said writ of habeas corpus: 

(3) That the Court direct the Respondent to serv^ a 
copy of his Answer upon the petitioner in proper person : 

(4) That petitioner be permitted to file this petitionl in 
Forma Pauperis, and that counsel be appointed for peti¬ 
tioner : 

(5) For such other and further relief as to the Coprt 
may seem meet and proper. 

Marion J. Smith 
Petitioner in Proper Pers I 


on. 


November 28, 1950 


Leave to file granted without prepayment of costs, 
tion denied. 


Holtzoff 

J 


Peti- 
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23 Filed in Open Court Nov 21 1949 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
October Term, 1949 
Criminal No. 1697- , 49 
Grand Jury No. 1531-49 
Housebreaking and Larceny 
(22-1801, 2201, 2202, D. C. Code) 

The United States of America 


v. 

Herman A. SeTser, Marion J. Smith 

Indictment 

The Grand Jury charges: 

On or about October 27, 1949, within the District of Co¬ 
lumbia, Herman A. Setser and Marion J. Smith entered the 
dwelling of Mary K. Killeen with intent to steal property 
of another. 

Second Count : 

On or about October 27, 1949, within the District of Co¬ 
lumbia, Herman A. Setser and Marion J. Smith stole the 
property of Katherine K. Ebel and Joyce M. Ebel of the 
value of about $37.00, consisting of the following: one elec¬ 
tric iron, of the value of twelve dollars, the property of 
Katherine K. Ebel; and one record player, of the value of 
twenty-five dollars, the property of Joyce M. Ebel. 

George Morris Fay 
Attorney of the United States 
in and for the District of Co¬ 
lumbia. 

A True Bill: 

Maurice W. Harrell 
Foreman. 
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TRANSCRIPT 

12 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1697-49 
United States of America 
v. 

Marion J. Smith et al., Defendants 

Washington, D. C. 

November 25, 1949 

The above-entitled matter came on for arraignment be¬ 
fore Honorable Edward A. Tamm, Associate Judge, at ten 
o ’clock, a.m. 

Appearances: 

On behalf of the United States 
Arthur McLaughlin 

13 PROCEEDINGS 

The Deputy Clerk: The case of Herman A. Setser and 
Marion J. Smith. 

**••*•***• 

The Deputy Clerk: Marion J. Smith, do you have an 
attorney? 

Defendant Smith: No, sir. 

The Deputy Clerk: Do you have funds with which to 
employ counsel? 

Defendant Smith: No. 

The Deputy Clerk: Do you wish the Court to appoint 
counsel for you? 

The Court: The Court will appoint a lawyer to repre¬ 
sent you. 

14 The Deputy Clerk: Marion J. Smith, in Crim¬ 
inal No. 1697-49 in which you are charged with house¬ 
breaking and larceny, how do you wish to plead ? 

Defendant Smith: Not guilty. 
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The Deputy Clerk: In Criminal 1698-49, in which you 
are charged with housebreaking and larceny, how do you 
wish to plead? 

Defendant Smith: Not guilty. 

The Court: The case will be tried December 19. 

15 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1697-49 
United States of America 


v. 

Marion J. Smith et al., Defendants 

Washington, D. C. 

December 19, 1951 

The above-entitled matter came on for trial before Hon¬ 
orable Alexander Holtzoff, Associate District Judge, at 
9.30 a.m. 

Appearances: 

John D. Lane, on behalf of the United States 
Robert A. Gingell, on behalf of Defendant Smith 
Bertrand Bernath, on behalf of Defendant Setser 

16 PROCEEDINGS 

The Deputy Clerk: The case of Herman Setser and 
Marion Smith. 

Mr. Lane: I understand as to defendant Smith he wishes 
to dispose of 1697-49 by a plea and 1698-49 will be dropped 
at the time of sentence by government motion. I have 
been informed, though, he wishes to plead on 1697, which 
is housebreaking. 

The Court: Tell me again what is to be done. 

Mr. Lane: If Your Honor please, there are two cases. 
I am informed as to the defendant Smith he wdshes to plead 
on the indictment in 1697-49 and the other outstanding in¬ 
dictment, 1698-49 will be disposed of at sentence. 
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The Court: Very well. Let us take defendant’s plea. 
You represent the defendant Smith? 

Mr. Gingell: I do. 

The Court: You have apprised him of his rights? 

Mr. Gingell: Yes, I have. 

The Court: Does he admit the commission of the offeikse ? 
Mr. Gingell: Yes, Your Honor. 

The Court: Take the plea. 

The Deputy Clerk: Marion J. Smith, in Criminal No. 
1697-49, in which you are charged with housebreaking and 
larcency, do you wish to withdraw your plea of not 

17 guilty heretofore entered and enter a plea of guflty 
to Count 1, which is housebreaking? 

Defendant Smith: Is that the address on N Street?] I 
would like to know which one that is I am pleading guilty to. 
The Court: Read the indictment. 

The Deputy Clerk: In the first count you are charged 
with on or about October 27, 1949 entering the dwelling of 
Mary K. Killeen. 

Defendant Smith: Yes, sir; guilty. 

Mr. Lane: By the way, that is on the indictment, not 
just the first count. 

The Court: A plea to the whole indictment? 

Mr. Lane: Yes, Your Honor. 

The Court: Take the plea to the whole indictment. 

The Deputy Clerk: Do you wish to withdraw your plea 
of not guilty and enter a plea of guilty of housebreaking 
and larcency? 

Defendant Smith: Yes. 

The Court: What about the other defendant? 

Mr. Lane: If the Court please, we have gone into that. 
The Government feels under all the facts and circumstances 
it would be in the interest of justice to accept a plea to the 
second count of both indictments as to Setser. 

18 The Court: Take his plea. Do you represent 
Setser ? 

Mr. Bernath: Yes, Your Honor. 

The Court: Have you apprised him of his rights? 

Mr. Bernath: Yes, Your Honor. 
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The Court: Does he admit the commission of the two 
offenses? 

Mr. Bernath: Yes. 

The Deputy Clerk: Herman A. Setser in Criminal Nos. 
1697-49 and 1698049, in which you are charged with house¬ 
breaking and larceny, do you wish to withdraw your pleas 
of not guilty heretofore entered and enter a plea of guilty 
to Count 2, which is larceny? 

Defendant Setser: Yes. 

The Court: The cases will be referred to the Probation 
Officer for a pre-sentence investigation. 

Transcript of Proceedings on Sentencing 

20 UNITED STATES DISTBICT COUBT 

FOB THE DISTBICT OF COLUMBIA 

Criminal No. 1697-49 
United States of Amebica 


v. 

Marion J. Smith 

Washington, D. C. 

Friday, January 13, 1950 

This case came on for sentencing at 10 o ’clock a.m. today 
before Judge Alexandeb Holtzoff. 

Appearances: 

For the United States: 

Mr. Richard M. Robebts, Assistant United States 
Attorney 

For the defendant: 

Mr. R. A. Gingell 

21 PROCEEDINGS 

Mr. Gingell. Your Honor, I represent the defendant 
Smith, and I know the Probation Officer has given you a 
full report. There are a few factors I would like to men- 
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tion in bis bebalf. His criminal record didn’t begin until 
late in life, and I tbink that indicates be could be a useful 
citizen. None of bis offenses were of a violent kind, and 
there was no premeditation. 

I bate to mention this question of alcoholism, in view of 
Your Honor’s remarks. He seems to be intoxicated in ekch 
of these situations, and the situation is so chronic that 
although I was not successful in having him psycbiatric^lly 
examined for this reason, I would like the Court give con¬ 
sideration to making a recommendation that during the 
term of his confinement he be examined by a psychiatrist, 
so it may be determined whether any sort of cure wofild 
assist him and serve a good purpose. 

The Court. The defendant Smith comes of a good fam¬ 
ily. He has had a year of college and is an accountant by 
profession. He is another man who has had opportunities 
in life that are not extended to many, and yet he too has 
a long criminal record. I think under the circumstanced a 
severe sentence should be imposed on him. 

Marion J. Smith, it is the judgment of this Court tljiat 
you be imprisoned in an institution to be designated 
22 by the Attorney General of the United States for a 
term of not less than 20 months and not more than 
five years. 

Mr. Roberts. I notice in 1698-49 Mr. Lane made a nota¬ 
tion at the time of plea that the counts in 1698-49 would be 
dismissed at the time of sentence. The Government so 
moves at this time. 

The Court. Leave to dismiss is granted. 

• • • • • • • • • | * 
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24 Filed Jul 6 1950 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1697-49 
United States 


v. 

Marion J. Smith 

Motion to Vacate Sentence and to Withdraw Plea of Guilty 

Comes now the defendant in proper person and respect¬ 
fully moves that the sentence imposed in the above-entitled 
case be vacated, and that he be allowed to withdraw his 
plea of guilty and to stand trial on a plea of not guilty, for 
the following reasons: 

1. The defendant was improperly intimidated, coerced 
and induced to plead guilty by officers of the Metropolitan 
Police Department and by Court-appointed counsel. This 
wrongful inducement came about as follows: 

(a) Two detectives of the Metropolitan Police Depart¬ 
ment arrested the defendant without a warrant and without 
probable cause at his residence on October 21, 1949, about 
2:00 A. M. Following this illegal arrest, the defendant 
was held, illegally and incommunicado by police, for a pe¬ 
riod of thirty-two (32) hours without being taken before a 
committing magistrate. This was an unreasonable delay. 

(b) During this 32-hour period the defendant was sub¬ 
jected to continual and sustained questioning, abuse, 
threats, torment, and physical violence by police. By 
means of psychological and physical pressure, police officers 
extracted inculpatory statements and admissions from the 
defendant in connection with the case at bar. These state¬ 
ments and admissions were untrue, but were given by the 
defendant to obtain surcease from the pressure which was 
being applied. 

(c) Thereafter, the defendant was arraigned and pleaded 
not guilty in Municipal Court. Following indictment he 
pleaded not guilty in this Court. Counsel was appointed 
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and, upon being informed by the defendant of the damag¬ 
ing and inculpatory statements he had made to police, and 
the circumstances under which he had made them, errone¬ 
ously, improperly and incompetently advised the defend¬ 
ant that those statements could be used against him and 
that it appeared useless, therefore, to stand trial. 

(d) The defendant told counsel that he could prove| his 
innocence in Court if counsel would investigate | the 

25 evidence in the case and procure the attendance of 
certain defense witnesses. Counsel impatiently in¬ 
formed the defendant that, regardless of his guilt or in¬ 
nocence, the statements extracted from him by police,'to¬ 
gether with his record, would convict him. Counsel insisted 
that the most expedient course to follow would be to pl|?ad 
guilty and get as light a sentence as possible. Counsel 
promised that he would endeavor to arrange a sentence of 
not more than two (2) years if the defendant would pl^ad 
guilty, and intimidated the defendant by advising him tjiat 
he was sure to be convicted if he pleaded not guilty and 
that he would then most assuredly receive a severer sen¬ 
tence. The defendant, being unlearned in the law and Un¬ 
aware, at that time, of the fact that the untrue and improp¬ 
erly extracted admissions he had made to police could uot 
be used against him, and relying upon the good faith, com¬ 
petence and integrity of counsel, reluctantly agreed to plead 
guilty, under intimations of dire consequences if he did not 
and exaggerated promises of leniency if he did; that, in 
fact, counsel stated he had already broached the matter 
with the prosecuting attorney scheduled to handle the case 
and the latter had said he was not disposed to press the 
case, and that in his (prosecuting attorney’s) opinion the 
judge would be lenient if a plea of guilty were entered, 
though he would not presume to advise the judge in thje 
premises. | 

(e) Following imposition of sentence of from Twenty 
(20) Months to Five (5) Years, the defendant consulted 
competent counsel and made inquiry which has resulted iiji 
the knowledge that the statements he had made to policy 
would have been inadmissible in evidence; that Court-ap+ 
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pointed counsel’s conduct in coercing him to plead guilty 
was illegal in that it was based on the false assumption 
that the inculpatory statements could and would be used 
against him if he went to trial; and that any court action 
based on the illegal conduct of police and Court-appointed 
counsel should be voided. 

Wherefore, the premises considered, the defendant prays 
that the sentence imposed herein be vacated; that his plea 
of “guilty” be withdrawn; and that a plea of “not guilty” 
be entered. 

The defendant further requests that he be granted an 
oral hearing on this motion at the earliest possible date. 

Respectfully submitted, 

Marion J. Smith 
(Defendant pro se ) 

D. C. Jail—Washington, D. C. 

I certify this 30th day of June, 1950 that I have mailed a 
copy of the foregoing, postage prepaid, to Mr. George 
Morris Fay, U. S. Attorney for the District of Columbia, 
United States Courthouse, Washington 1, D. C. 

Marion J. Smith 

(Acting as own attorney). 

26 Filed Aug 16 1950 

IN THE UNITED STATES ’DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 1697-49 
United States of America 
v. 

Marion J. Smith 

Motion for Rehearing 

Comes now the defendant, in proper person, and moves 
this honorable Court to grant him a rehearing on the “Mo- 
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tion to Vacate Sentence and to Withdraw Plea of Guilty]”, 
filed in this Court on July 6, 1950 and denied by Judge 
Alexander Holtzoff on July 25, 1950, and as cause therefor 
shows the Court as follows: 

1. The motion was made pursuant to Section 2255, Title 
28, United States Code, in which the jurisdiction of t)be 
Court is co-extensive with the Court’s jurisdiction in pass¬ 
ing upon an application for a writ of habeas corpus: Mye\rs 
v. United States, U. S. App. T). C. No. 10367, decided Aptil 
10, 1950; therefore, it is incumbent upon the Court to lo^k 
into the very form, heart, and substance of the matter. 

2. Section 2255, Title 28, United States Code, provides 
that a prompt hearing shall be had. This means an oijal 
hearing, including the appointment of counsel: Hurley v. 
United States, U. S. App. D. C. No. 10476, Order dated Jan¬ 
uary 12, 1050. 

Wherefore, the premises considered, defendant moves 
this honorable Court to grant the relief requested herein, 
and further that the Court appoint counsel to assist defei 
ant in the presentation of this motion. 

Respectfully submitted, 

Marion J. Smith 
(Defendant pro $e ) 

D. C. Jail—Washington, D. 

I certify this 14th day of August, 1950 that I have mailed 
a copy of the foregoing, postage prepaid, to Mr. George 
Morris Fay, U. S. Attorney for the District of Columbia, 
United States Courthouse, Washington 1, D. C. 

Marion J. Smith 

{Acting as own attorney). 
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Criminal Docket 

27 DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 

Parties Attorneys Criminal No. 

U. S. Attorney 1697-49 

#1: Bertrand Bernath Charge: 

#2: R. A. Gingell Housebreaking and 

Larceny 

Bond: 

1 . $ 

2 . $ 

3. $ 

4. $ 

5. $ 

6 . $ 

G. J. No. 1531-49 

Date Proceedings 

1949 Each 

Nov 21 Presentment and Indictment filed 

Each: Copy of indictment given defendant. Cert, filed 
25 Each: Arraigned, Plea Not Guilty entered. 

Case referred for appointment of counsel. 

Defendant remanded to the District Jail, TAMM, J. Cert, 
filed 11/28/49 

29 No. 1: Order appointing Bertrand Bernath as counsel to defend 
filed. TAMM, J. 

Dec 15 No. 1: Affidavit in Forma Pauperis and Order, filed. HOLTZOFF, J. 
19 No. 1: Plea “Not Guilty” withdrawn, 

Plea Guilty entered to count two. 

Case referred to the Probation Officer of the Court. 
Defendant remanded to the District Jail. 

Attorney Bertrand Bernath present. HOLTZOFF, J. Cert, 
filed 12/21/49 

No. 2: Plea “Not Guilty” withdrawn, 

Plea Guilty entered. 

Case referred to the Probation Officer of the Court. 
Defendant remanded to the District Jail. 

Attorney Robert A. Gingell present. HOLTZOFF, J. Cert, 
filed 12/21/49 

19 No. 1: Praecipe withdrawing motion of defendant for suppression of 
evidence, said motion herein heretofore, filed. 


United States 
vs. 

1. Herman A. Setscr 

2. Marion J. Smith 
Case Closed 
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1950 
Jan 13 


19 

Jul 6 


Au g 16 
Sep 2 
20 


No. 1 


No. 2 


Each: 
No. 2: 


: Sentenced to Imprisonment for a period of One (1) year. 

Attorney Bertrand Bemath present. HOLTZOFF, J. 

: Sentenced to Imprisonment for a period of Twenty (20) 
months to Five (5) years. 

Attorney R. A. Gingcll present. HOLTZOFF, J. 

Judgment and commitment of 1/13/50, filed. HOLTZOFF, J. 
Defendant’s motion to vacate sentence and to withdraw Pjlea 
of Guilty, filed. 


No. 2: 

No. 2: 
No. 2: 
No. 2: 


Dec 5 No. 1: 


of Guilty, filed. 

Motion to vacate sentence and to withdraw plea of guilty De¬ 
nied. HOLTZOFF, J. (N) 

Defendant’s motion for rehearing, filed. 

Motion for rehearing denied 9/1/50. HOLTZOFF, J. (N) 
Defendant’s motion to prosecute Appeal in Forma Pauperis, 
Affidavit in Support of Motion to Prosecute Appeal in 
Forma Pauperis, Motion to extend time for filing Notice 
of Appeal, Filed. 

Defendant’s motion to prosecute Appeal in Forma Pauperis 
Denied as not taken in good faith, and lacking in merit. 

Motion to extend time for filing Notice of Appeal Denied 
for lack of jurisdiction. HOLTZOFF, J. (N) 9-19-50 
Motion to correct sentence, filed. 


Mar. 15 Trans, of Proceedings, Nov. 25, 1949 and Dec. 19, 1949, Yol. 1, Pages 
1 to 7, filed. 

Trans, of Proceedings on Sentencing, Jan. 13, 1950, Pages 1 to 3, 
filed. 
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